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UNOPPOSED MOTION TO APPEAR AS AMICUS CURIAE 
 

A coalition of academics consisting of nine deans, seven department chairs, and forty-one 

scholars affiliated with public health institutions ("Academics") along with the American Public 

Health Association ("APHA") (collectively "Academics/AHPA" ) respectfully move to appear as 

amicus curiae and file the below memorandum in support of Plaintiffs' motions for preliminary 

injunction of Defendant's final rule, Compliance with Statutory Program Integrity Requirements, 

84 Fed. Reg. 7714 (Mar. 4, 2019) (the "final rule").  Pursuant to Local Rule 7, Academics/APHA 

certifies that the parties jointly gave blanket consent to filing amicus briefs.  Joint Notice of 

Blanket Consent (6:19-cv-317, ECF No. 72).    

Academics are deans, department chairs, and faculty scholars who are affiliated with 

educational institutions that focus on matters of public health policy, spanning both policies that 

promote the health of individuals and populations as well as those that affect the accessibility 
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expertise in reproductive health and health care, and access to reproductive health and other 

health care services within medically underserved and by medically vulnerable populations.  

Academics seek to ensure the highest standard of sexual and reproductive health care for all 

people by promoting evidence-based policies and conducting research according to the highest 

standards of methodological rigor. 

  APHA is an organization that champions the health of all people and all communities, 

strengthens the public health profession, shares the latest research and information, promotes 

best practices, and advocates for evidence-based public health policies.  Combining a nearly 150-

year perspective and a broad-based membership working to improve the public’s health, APHA 

has long recognized that access to the full range of reproductive health services, including 

abortion, is a fundamental right integral to both the health and well-being of individual women 

and the broader public’s health.  APHA opposes restrictions that, without valid medical reason, 

deny, delay, or impede access to reproductive health services.  Such restrictions make 

reproductive health services unnece
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for adverse impact exists, including  evidence from a highly similar effort by Texas, discussed 

below, to eliminate Planned Parenthood (“PP”) from its own state-funded family planning 

program.   

In the world as it would look were the final rule to take effect, Title X programs would be 

authorized to offer family planning that falls short of the most effective care.  Post-conception 

care would be fundamentally altered, since providers would be required to refer all pregnant 

patients for maternity care regardless of personal choice and preference.  Nondirective post-

conception counseling – a core element of reproductive health practice guidelines published by 

the CDC in 201311 – would be reduced to mere health care options, contradicting the non-

directive counseling provision of the 1996 appropriations legislation12 and the access to therapies 

provisions of the Patient Protection and Affordable Care Act (“ACA”).13  The rule’s prenatal 

care referral mandate, 42 C.F.R. § 59.14, coupled with its demand that providers withhold 

material information from their patients, together 
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urban areas underscores the complexity of such an undertaking.  The Title X network has 

evolved over decades, and yet even today many communities remain inadequately served.  

Nowhere is this reality accounted for in the rule, despite clear evidence readily available from the 

Texas experience, as well as the federal government’s own experience in the expansion of health 

care capacity.     

By effectively excluding full-spectrum reproductive health providers that cannot meet its 

physical and financial separation requirements, the final rule triggers major access risks, with 

results that are predictable based on past experience.  These effects, are, in fact, on full view as a 

result of events that transpired in Texas following that state’s exclusion of PP and other full 

spectrum reproductive health providers from its state-funded women’s health program.  Despite 

readily available, extensively documented evidence from this experience, the administration has 

made no effort to determine the effects of its own rule, including the immediate loss of access in 

affected communities, the difficulties in recruiting new qualified providers, or the problems 

facing remaining providers as they struggle to offset the loss of access.  The health, health care, 

and cost consequence effects of the Texas policy have included reduced access to care, a falloff 

in use of the most effective contraceptive methods, escalating unintended pregnancy rates, and 

escalating teen birth rates.  Unintended pregnancy and teen births are associated with higher 

health risks to women and children.14 

                                                 
14 Lawrence B. Finer & Mia R. Zolna, Declines in Unintended Pregnancy in the United States, 
2008-2011, 374 New England J. Med. 843 (2016), 
https://www.nejm.org/doi/10.1056/NEJMsa1506575. 
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The Texas case is a stark one.  Established in the wake of the Obama Administration’s 

refusal to permit Texas to exclude PP from its special Medicaid family planning program, Texas’ 

state-funded program purported to replicate previous levels of access.15  

Between the program’s establishment in 2011 and 2016, enrollment in Texas’ program 

fell by 26% from 127,536 to 94,851 women.  Furthermore, enrollees receiving heath care 

services declined even more severely, falling 39%, from 115,226 in FY 2011 to 70,336 in FY 

2016 – a signal of severe problems with provider capacity.  Those providers that remained 

simply could not compensate for the loss of network capacity.  Whereas 90% of all women 

enrolled in the predecessor program received care in FY 2011, by FY 2016, only 74% of women 

enrolled in the Texas Women’s Health Program/Healthy Texas Women obtained care.  In other 

words, by FY 2016, one in four women enrolled in Texas’ program failed to receive covered 

family planning services.16  

Importantly, the exclusion of a trusted provider such as PP carried consequences for 

comprehensive primary care providers such as community health centers, which are obligated to 

meet the needs of community residents of all ages and which faced serious barriers to expansion 

of services and full integration of reproductive and sexual health care.  Community health 

centers that previously offered only limited family planning services owing to the availability of 

alternative sources of care often would have lacked the training needed to offer the most 
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consistently skilled and experienced in the family planning counseling patients require.17  

Evidence shows that general primary care providers in fact tend to have more limited capacity 

and skills than those specializing in reproductive health care.18   

The Texas experience underscores these problems.  Use of LARC fell by 35%, while use 

of effective injectable contraception decreased from 60% to 38% in counties previously served 

by PP clinics; birth rates climbed among former PP patients who relied on injectable 

contraceptives.  Between 2011 and 2014, the number of births to women receiving care at 

publicly funded clinics and insured by Medicaid increased by 27%.19  Landmark research 

published in 2016 in the New England Journal of Medicine and examining access under the 

Texas program found that counties losing access to PP reported an increase in Medicaid-insured 

pregnancies while those unaffected by the exclusion did not.  This, according to researchers, 

established a causal connection.20  A separate study found that reduced access to family planning 

services in Texas led to a 3.4% increase in teen births over four years with effects concentrated 

2–3 years after the initial cuts.”21 

In sum, defendants failed completely to consider readily available evidence crucial to 

reasoned agency decision making regarding dramatic changes to 
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2. The Final Rule's Restriction on Providers that Elect to Engage in Non-Directive 

Counseling Contradicts Federal Law and Threatens to Undermine Title X 

Participation by Highly Qualified Providers 

The prohibitions in the final rule are inconsistent with the language of the 1996 

appropriations statute, supra, as well as the access to therapies provision of the ACA.  

Furthermore, as reflected in extensive public comments in the rulemaking record, the rule will 

undermine the willingness of highly qualified providers to participate in Title X because of the 

liability risks it creates as a result of the degree to which it undermines professional ethics and 

the professional standard of care.  In the final rule, however, the Department fails to consider 

these potential consequences of its policies for Title X provider participation, health care access, 

and health outcomes.     

Mandatory referral for prenatal care is a basic element of the rule.  While the rule permits 

nondirective post-conception counseling, it also bars clinical providers from making appropriate 

referrals to qualified community providers for those patients who do constitutionally elect to 

terminate their pregnancies.  Because counseling and referral practices are program integrity 

requirements, a likely result is that providers will drop out of Title X or refuse to participate 

altogether rather than subject themselves to ongoing intensive monitoring of their patient 

communications.  

The defendants’ counseling and speech restrictions violate professional norms by 

requiring physicians to deliberately withhold information material to a reasonable patient’s 

ability to make an informed choice.  In such cases, the fact that a payer’s instructions fall below 
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the professional standard of care is no defense in a subsequent action for medical liability.22  

Such restrictions thus not only defeat patients’ compelling interest in receiving fully appropriate 

medical advice but are fundamentally at odds with the responsibility of individual health 

professionals to use their best medical judgment in counseling patients with diagnosed health 

conditions.  Defendants’ rulemaking record is replete with public comments on this issue.  Both 

the American College of Obstetricians and Gynecologists (“ACOG”) and the American 

Academy of Pediatrics (“AAP”) offered extensive commentary on this matter, explicitly pointing 

to the Wickline problem created by the rule.23  Both organizations drew particular attention to 

liability risks arising from withholding material information from patients at the point of 

diagnosis, a matter of especially great concern.24  The Guttmacher Institute also raised serious 

professional ethics issues.25  Indeed, defendants have ample evidence regarding the ethical 

problems their rule would cause, given the massive medical resistance to a virtually identical rule 

published 30 years ago.26  

                                                 
22 Wickline v State of California, 183 Cal. App. 3d 1175 (1986). 
23 Am. College of Obstetricians & Gynecologists, Comment Letter on Proposed Rule Regarding 
Compliance with Statutory Program Integrity Requirements (July 31, 2018), 
https://www.regulations.gov/document?D=HHS-OS-2018-0008-179339 [hereinafter ACOG 
Comment Letter] (citing Sara Rosenbaum et al., The Title X Family Planning Proposed Rule: 
What’s At Stake for Community Health Centers?, HEALTH AFFAIRS BLOG (June 25, 2018), 
https://www.healthaffairs.org/do/10.1377/hblog20180621.675764/full/). 
24 Id. (citing Andrea M. Carpentieri et al., Overview of the 2015 American Congress of 
Obstetricians and Gynecologists’ Survey on Professional Liability (Nov. 2015), 
https://www.acog.org/-/media/Departments/Professional-
Liability/2015PLSurveyNationalSummary11315.pdf?dmc=1&ts=20180718T1957354993tlrE1eiTm Commun-ni);        lanning Proposed Rule: 
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planning found that in 2018, only six percent of all health centers reported an ability to increase 

their capacity by 50 percent or more.31  In its comments, ACOG pointed out that health centers 

would be unable to absorb the approximately 2 million contraceptive patients who would lose 

access to care, noting that while the average community health center site serves 320 

contraceptive clients annually, the comparable average figure for a PP clinic site is 2,950.32  The 

Guttmacher Institute commented that other providers in 13 states would have to double their 

contraceptive client caseloads to maintain current provider access.33 

Furthermore, federal health center requirements under § 330 actually militate against any 

participation in Title X given the rule’s bar against adherence to evidence-based practice for 

post-conception care.34  Defendants completely failed to consider the requirements of § 330 

itself.  Like other medical providers, community health centers must consider medical liability 

issues, and in the case of community health centers, this consideration is a matter of federal law.  

The Health Resources and Services Administration (“HRSA”), the federal HHS agency that 

administers the health centers program, maintains a Health Center Program Compliance Manual 

that specifies that under § 330(k)(3)(C) of the Public Health Service Act, compliance requires 

“adhering to current evidence-based clinical guidelines, standards of care, and standards of 

                                                 
31 Susan Wood et al., Community Health Centers and Family Planning in an Era of Policy 
Uncertainty, Kaiser Family Foundation (2018), https://www.kff.org/womens-health-
policy/report/community-health-centers-and-family-planning-in-an-era-of-policy-uncertainty/ 
32 ACOG Comment Letter, at 12 (citing Kinsey Hasstedt, Federally Qualified Health Centers: 
Vital Sources of Care, No Substitute for the Family Planning Safety Net, 20 Guttmacher Pol’y 
Rev. 67 (2017), https://www.guttmacher.org/sites/default/files/article_files/gpr2006717_0.pdf ) 
33 Guttmacher Comment Letter, at 10 (citing Jennifer J. Frost & Mia R. Zolna, Memo to Sen. 
Patty Murray Regarding Response to Inquiry Concerning the Impact on Other Safety�æNet Family 
Planning Providers of “Defunding” Planned Parenthood, GUTTMACHER INSTITUTE (June 14, 
2017), https://www.guttmacher.org/sites/default/files/article_files/guttmacher-murray-memo-
2017_1.pdf). 
34 Section 330 of the Public Health Service Act (42 U.S.C. § 254b) provides the statutory basis 
for DHHS/HRSA grants to federally qualified community health centers. 
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practice. . . .”35  Where family planning is concerned, the evidence-based standard is the CDC 

family planning guideline, which was developed with full participation of HRSA in anticipation 

of their applicability to health centers.  These guidelines require nondirective counseling.36  

Furthermore, not only does eligibility for federal grant funding turn on compliance with 

evidence-based practice standards; so does health centers’ professional medical liability 

coverage.  Unlike private providers, federally funded community health centers obtain medical 

liability protection through the Federal Tort Claims Act (“FTCA”).37  FTCA coverage, in turn, 

depends on adherence to all § 330 grant funding rules.  In effect, therefore, the final family 

planning rule creates a legal Hobson’s choice for community health centers: provide substandard 

patient counseling and care management in accordance with the final rule and risk violation of 

requirements applicable to their § 330 operating grants (which account for nearly 20% of all 

health center revenue)38 or cease participation in Title X.39   Defendants have given no 

consideration to this problem in their final rule. 

                                                 
35 Health Center Program Compliance Manual, HRSA, 44 (Aug. 2018), 
https://bphc.hrsa.gov/sites/default/files/bphc/programrequirements/pdf/hc-compliance-
manual.pdf. 
36 These guidelines encompass both preconception care and pregnancy testing and counseling. 
Gavin et al., supra note 10.  
37 About the Federal Tort Claims Act (FTCA), HRSA, 
https://bphc.hrsa.gov/ftca/about/index.html. 
38 Sara Rosenbaum et al., Community Health Center Financing: The Role of Medicaid and 
Section 330 Grant Funding Explained, KAISER FAMILY FOUNDATION (Mar. 26, 2019), 
https://www.kff.org/medicaid/issue-brief/community-health-center-financing-the-role-of-
medicaid-and-section-330-grant-funding-explained/. 
39  Note the following from a Washington, DC lawyer specializing in health centers and the 
FTCA: 

 
The Federally Supported Health Centers Assistance Act requires that in order to 
be deemed, the Secretary must determine that the health center: “has implemented 
appropriate policies and procedures to reduce the risk of malpractice and the risk 
of lawsuits arising out of any health or health related functions performed by the 
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3. The Final Rule Undermines the Availability of Effective Family Planning 

Services 

The final rule deprioritizes the awarding of funds to project sponsors willing and able to 

offer the most effective modern medical contraceptive technologies.  Since Rust v Sullivan40 was 

decided in 1991, contraception science has advanced considerably through the development of 

prescribed LARC.41  Yet the final rule strikes the term “medically” from the requirement that 

grantees offer contraception, while explicitly calling out for far less effective “natural family 

planning or other fertility awareness-based methods” – a clear effort to telegraph agency 

priorities where the scope of available care is concerned.  Despite the extensive scientific 

evidence regarding the safety and effectiveness of LARC, the rule effectively de-emphasizes 

prescribed contraception while openly encouraging project participation by greater numbers of 

entities that elect to offer only “natural family planning” methods.  This could stimulate the 

growth of greater numbers of Title X project grantees with only limited ability to furnish the 

most effective contraception, a particular concern for rural states in which patients must either 

i.                                                                                       
covered entity” (42 U.S.C. § 233(h)(1)).  * * *. If health centers put themselves in 
a position where they are forced by federal rules to give incomplete information 
to a patient regarding clinical referrals it could be construed as inconsistent with 
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endure large travel distances to reach a provider where choice is possible or pay out-of-pocket 

for effective contraception no longer available at their nearby Title X-funded project site.  

Defendants make no effort to assess the access and health impact of relaxing the previous 

regulatory medical effectiveness standard.   

The rule goes beyond simply degrading the quality of care, of course.  By requiring 

physical and financial separation, the rule effectively excludes providers offering full-spectrum 

care or affiliated with providers that do offer such care, such as PP.  In 13 states, PP clinics were 

the site of care for more than 40% of all women receiving publicly funded family planning 

services.42   

All of these policies aimed at excluding cu
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separation  requirements in the final rule will make Title X participation prohibitively costly, 

potentially causing many Title X provider entities to forgo numerous types of constitutionally 

protected activity altogether.44  Multiple professional medical organizations expressed these 

views, for example, the American Medical Association (“AMA”) noted the impact of the rule on 

continued participation by specialized reproductive health providers, such as PP, ”45 as did 

ACOG46 and the National Family Planning and Reproductive Health Association (“NFPRHA”).  

Indeed, Rust v Sullivan underscores the extent to which qualified providers objected to this 

requirement.  Yet defendants fail to consider the impact of such a requirement on the size and 

scope of the Title X network, and therefore, on access.47 

Exacerbating the circumstances for family planning providers, the final rule does not issue 

clear guidance on what constitutes sufficient “separation.”  Instead, the final rule calls for a 

subjective “facts and circumstances” test that
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– runs the risk of a program integrity violation, a risk that may lead many qualified providers to 

exit the program altogether.  Yet defendants offer no impact assessment. 

Furthermore, impact estimates published to date grossly underestimate the costs of 

compliance with the final rule to the point of disregarding them.  Existing estimates are confined 

to the technical costs of compliance and do not consider the cost impact of creating required 

separate networks, renting separate space, maintaining separate personnel and patient records, or 

building duplicate program administration infrastructure.  Nor does the rule account for the 

provider exodus that could ensue as a result of the increasing operational and cost strain it will 

introduce.  

C. The Final Rule will Lead to Decreased Access to Health Care 

Contrary to the purpose of Title X, the final rule will decrease, rather than improve, 

access to essential health care.  Title X enables access, not only to the most effective forms of 

family planning but also to critical preventive services related to family planning, such as 

screening and counseling for sexually-transmitted infections and HIV, preventive cancer 

screenings, and counseling and referrals for other needed care.  Access to a constellation of 

services is thus at risk. 

1. Decreased Access to Effective Contraceptive Threatens a Rise in Unplanned 

Pregnancies  

By adopting policies that effectively exclude certain qualified providers and deter 

participation by others, the rule can be expected to rapidly shrink the Title X network, just as the 

Texas experience illustrated.  With reduced network size comes reduced access to care.  

Abundant scientific evidence (especially the Texas example) shows, reduced access to the most 

effective types of family planning carries with it enormous health, economic, and social 
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consequences.  By providing millions of patients with access to affordable and medically 

effective contraception, publicly funded family planning in 2010 helped women to avoid 2.2 

million unintended pregnancies.  The rule fundamentally threatens this track record; without 

such access, the rates of unintended pregnancy, unplanned births, and abortion would be 66% 

higher than they currently are.48   

2. Decreased Access to Testing for Sexually Transmitted Infections Will Lead to 

More Preventable Illnesses  

By quickly downsizing the Title X network, the rule also can be expected to impair 

access to a range of family planning-related services, such as testing for sexually transmitted 

infections.  In 2017, STI testing and treatment represented nearly half of the services (48.7%) 

performed at PP clinics.49 Overall, Title X program providers performed nearly 6.5 million 

screening tests for STIs in 2017.50 These services are particularly crucial for low-income women, 

who experience both higher rates of STIs and lower access to care.51  Defendants make no 

attempt to assess the impact of a downgraded network on untreated STI rates.   

Disrupting STI screening and treatment inevitably will contribute to a rise in preventable 

conditions that impair the health of both people who experience infection and children born to 

infected women.  Such a result comes at a particularly pivotal moment for STI treatment and 

                                                 
48 Sonfield et al., supra note 8. 
49 2017-2018 Annual Report, PLANNED PARENTHOOD, 23 (2018), 
https://www.plannedparenthood.org/uploads/filer_public/4a/0f/4a0f3969-cf71-4ec3-8a90-
733c01ee8148/190124-annualreport18-p03.pdf. 
50 Dep’t of Health & Hum. Servs., Title X Family Planning Annual Report 2017 Summary, 
https://www.hhs.gov/opa/title-x-family-planning/fp-annual-report/fpar-2017/index-text-
only.html. 
51 Usha Ranji et al., Financing Family Planning Services for Low-Income Women: The Role of 
Public Programs, KAISER FAMILY FOUNDATION
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prevention: according to the CDC, the number of new cases of STIs has been growing steadily 

since 2013.52  CDC reported 2.3 million new cases of chlamydia, gonorrhea, and syphilis in 

2017, surpassing the 2016 all-time high by more than 200,000 cases.53  Defendants have 

completely failed to consider this even though the Texas experience showed precisely these 

results, with chlamydia and congenital syphilis infection rates well above the national average,54 

along with newly diagnosed cases of HIV.55 

3. Decreased Access to Cancer Screenings Will Lead to Delayed Cancer Diagnosis 

Nor have defendants considered the impact of radically configuring the Title X provider 

network on access to critical primary and preventive services such as screenings for cervical 

cancer and clinical breast exams.56  These services are a basic feature of the current Title X 

network,57   as called for in the CDC’s famider nical breast exams.
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in Medicaid-related costs.62  Moreover, the gross public savings in 2010 was approximately 

$15.8 billion, including $15.7 billion in savings from preventing unplanned births, $123 million 

from STI/HIV testing, and $23 million from pap and HPV testing and vaccines.63  By subtracting 

$2.2 billion in total public costs to provide family planning services in 2010, state and federal 

governments saved $13.6 billion in 2010 from publicly funded family planning programs, 

including $7 billion from Title X-funded providers.64 

The rule will reduce access to effective and cost effective care, thereby elevating both the 

severity of conditions and the cost of treatment.65  Reduced access to contraceptive services will 

also likely increase unplanned pregnancies with their significant Medicaid-associated costs.  

Research shows that contraceptive services can reduce Medicaid-associated maternity and infant 

care costs dramatically.66  By severely reducing Title X network capacity in communities, the 

final rule reverses these gains.67   

II.  CONCLUSION 

The weight of evidence regarding the likely impact of the final rule is substantial.  The 

final rule will rapidly and dramatically shrink the Title X network, while deterring other 

qualified providers from participating.  The health care, health, economic, and social 

consequences flowing from the rule are potentially enormous, yet defendants have failed to 

                                                 
62 Jennifer J. Frost et al., Return on Investment: A Fuller Assessment of Benefits and Cost 
Savings of the US Publicly Funded Family Planning Program, 92 The Milbank Quarterly 667, 
668 (2014), https://www.guttmacher.org/sites/default/files/pdfs/pubs/journals/MQ-Frost_1468-
0009.12080.pdf [hereinafter Frost et al., Return on Investment] ; Title X: The Nation’s Program 
for Affordable Birth Control and Reproductive Health Care, PLANNED PARENTHOOD, 
https://www.plannedparenthoodaction.org/issues/health-care-equity/title-x. 
63 Frost et al., Return on Investment, supra note 61, at 668. 
64 Id. at 696. 
65 Id. at 680. 
66 Id. at 696. 
67 Stevenson et al., supra note 18. 
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